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Arising out of Order-in-Original No 275/REF/AC/2014-ST.dated :09.03.2015
Issued by: Assistant Commissioner, Central Excise, Din: Mehsana, A'bad-I11.

31Y"l&lcbd / sifficJ1~"1 cnT ~ -q-c[ qw Name & Address of The Appellants/Respondents

M/s. Golf Ceramics Limited,

ga 34la mz a 3rig al{ f anf# Ufr uTflar) al arfl Raffa rt xf cITT ~

%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

flt gc, UTT zycen vi tar 3r4tu urznf@aw at 3Nlc1:­
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

~~,1994 cBT tITTT 86 cfi 3TT'fTRf 3NiC'1" "cbl" ~ cfi cfIB cBT "GiT x-!cITTfr:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a flu9 Rt zyc, Tr zrea viaa 3r#ta nzn@raw1 31.20, rq ea gfuza
qr,rug, runt , 37Hilla-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) rat4ta nrzarf@raw at fl&ta 3rferu, 1994 cBT tITTT 86 (1) cfi 3TT'fTRf
3NiC'1" ~ Plwt1cJC"1"1, 1994 cB" mi:r 9(1)cfi 3TT'fTRf mft=r i:iwr· 101:tr- 5 B "'ETR q~
Tf c#r Gr aft vi sr mr; fG am fsg or@la c#r 1TTf "ITT ~ qfc,m
fl ut aReg (Gt va qt@I uf ztf) 3kerfer er i naf@awl ml arfl
fr &, agi af rd~ eta a nu4l azrra zzr r aif4a am
Ire a u ii sfaa al mir, an at l=fM 3ITT wm:rr TTm~~ 5 "C'l"mf m~ cnli
t %1 ~ 1 ooo /- qfj"ff ~ °ITT'fr I uei aras al mi, an at l=frT 3ITT "C'JTITTIT TflIT ~
~ 5 "C'l"mf m 50 ~ cfcfl "ITT "ciT ~ 5000 /- qfj"ff ~ °ITT'fr I Zr1 c>I ~ c#r l=frl, &fNI cBT
1-fT1T 3ITT °C'1'TTm TflIT ~~ 50 "C'l"mf zna unar ?& asi u, 1oooo /- qfrfr ~ 5ll71 I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs. Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) fmfu:r 3~.1994 ~ tITTT 86 ~ '\J"Cl-tITTT (2~) ~ 3@T@ 3r4ta Paraz Para4l, 1994 # fu 9 (2g)
~ 3@T@ frlmfur tfiTl=f ~.i'r.7 ii~ \ill~ "C[cf ,fficfi fflt\T 3ITgrd, €ta snr zreo/ 3gr, a€ta sarz
yeas (rftc) a amen ufii (s ufr mTI mifi) 3ITT 3rrprn/~3TTga1 rrar q 317gar , a4ta
sur zyca , 3r4la +IraTf@raw at amaa ah a f2er 2a g #a qi ala nr zyea ate/ 31Tprn.
cfRfi<r~~ i.RT i:rrfm 31ml" ~ >Tfrr ~ fITlfi I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. uenrizif@ra nraraa zgcan 31f@)fzm , +97s #t ii q 3r3qt-1 aifa fetffRa fag 314r e 3re
"C[c/ err If@rant a 3r?gr at uf IR x<i 6.50/- qi-! al nnreaa zyca Raz am gm aezm
2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. "filllT gc,Tr yen vi zaa 3rft#tu mrnf@raw (arff@qf@) Rural, 1982 ii 'Cfffirr "C[c/ 3rzl viafer
l=fTl=rc1T cITT flfP-1 IBJa m cm;t [ui 6t at 8t eanr 3raff fa0u '1ITTff g I 0
3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mar rea, a4tr 3=nr grca viara 3r4)hr qf@aur (flea # if 3rcftm c);- ;i:mn,rr -ar~~
"" ""

era 3ffGra, r&gy #Rt at 39s a 3iaiia fa#hr(i€an-) 3rf@fa 2e&g(&y Rt vicar 9) fecaia."" .
s&.c.2&ysit fa4ha 3rf@fa, &&g tr s #3iafaas at aft aarRta{k, aau ffaaRta{ u&

" ' "mr -,rm~~l .r~r#~~~cl;- 3h=rat=r~cfi'I"~cflt4T 3rf@a2rfrar+tswt arf@azt
#ctr3qr grcavivars a3iaifa far arc ara" #far gnf?

"" ""
(i) ~ 11 ~ cl;- 3h=rat=r ffif taa

(ii) ta#z smr Rt t a{ m@ nfu

(iii) ~ ~ f.'l4J-JJ<lcift cl;- fon:n:r 6 cl;- 3@"aTcf ~ ~

3mr?t qrzaz fagr ear h an= fa#hr (i. 2) 3rf@fun , 2014 # 3car sa fat ar4)hr qf@rat a#
"~!ff~~zj'f trcr 3rctmciiT~ arffeMI

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under .section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2}
Act, 2014.

0

(4)(i) .gr 3rer ah sfar4 fearamgr szi sreas 3rrar area z av f4a1fa ITT m~ fct;-crmr ~W<ncl>
"" "" ""

I 0% 3ld@Tgf "CR 3fh" srihaavs fa cl I f?;a tTT clof qUs c);" I 0% 3ld@Tgf "CR Cfi'r ulT~~ I
"" "" t>

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are-iR-~c;fis.,pute, or penalty, where
penalty alone is in dispute." ~..."~~
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ORDER IN APPEAL

Deputy Commissioner, Central Excise, Mehsana Division, Ahmedabad-III has filed

the below mentioned appeals in tenns of review order passed by the Conunissioner of

Central Excise, Alunedabad-III (for brevity- " Review Authority") against order-in­

original, granting refund to Mis Golf Ceramics Ltd (hereinafter referrsd to as M/s GC, for

brevity). The details ofrefund sanctioned, are as follows:

Sr. 010 and date Period involved Review Order Amount of Appeal Nos.

No. No. and date refund granted
(Rs.)

I 275/Ref?Ac/2014­ 05.07.2014 to 36/2015-16 3,44,450/­ 28/ST-4/STC­

ST dated 09.03.2015 30.09.2014 dated . -· II1I5-16
07.07.2015

2. Briefly stated, M/s. GC filed refund claims under notification No. 41/2012-ST dated

29.6.2012, seeking refund of service tax paid on the taxable services, which were received

and used for export of goods manufactured by them. The said notification grants rebate of

0 service tax paid on specified services, received and used by exporter of goods, by way of

refunding the service tax so paid, subject to certain conditions. The taxable service involved

is C & F Service.

3. The Deputy/Assistant Commissioner, Central Excise, Mehsana Division,

Ahmedabad-III Commissionerate, vide the aforementioned Orders-in-Original, sanctioned

the said refund claim holding, inter alia, that these services were received beyond the

'place of removal'; that the difference between rebate under the procedure specified in

paragraph 2 and paragraph 3 is not less than twenty per cent of the rebate available under

the procedure specified in paragraph 2, of the notification ibid.

0

t

4. The Review Authority, feeling aggrieved, reviewed the aforementioned Orders-in­

Original, and directed the Deputy Commissioner, Central Excise, Mehsana Division, ..

Ahrnedabad-III, to file these appeals against the four OIOs, challenging the legality of the

refunds primarily on the ground that Mis GC being a manufacturer-exporter, the 'place of

removal' was the "port of export" for them; and that since these services were rendered

upto the 'place of removal', refund ought not to have been allowed in view of Sr. No. l(a)

of notification No. 41/2012-ST dated 29.6.2012, which states that the taxable services

should have been used beyond the 'place of removal', in order to qualify for rebate of

service tax paid.

».469.sR to

5. Personal hearing in the matter was given on 14/15.07.2016, 25/26.07.2016,

08/09.08.2016 and 17.10.2016. Mis. GC, however, did not avail the opportunity of the

same. Therefore, the case is taken for decision ex-parte. I have carefully gone through the

facts of the case on record.
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6. The relevant excerpts of the notification No. 41/2012-ST are as follows:

"Provided that --
(a) the rebate shall be granted by way ofrefund ofservice tax paid
on the specified services.

Explanation. - For the purposes of this notification,­
(A) "specified services" means ­
() in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export ofsaid goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export of said goods;

but shall not include any service mentioned in sub-clauses (A), (B), (BA) and
(C) of clause (l) ofrule (2) of the CENVAT Credit Rules, 2004;
(B) "place of removal" shall have the meaning assigned to it in section 4 of the
Central Excise Act, 1944 (1 of 1944); "

7. Vide notification No. 21/2014-CE (NT) dated 11.7.2014, the definition of 'place of

removal' was inserted in Rule 2 of the CENVAT Credit Rules, 2004. The relevant excerpts

are as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (), thefollowing clause shall be inserted, namely­

'(qa) "place of removal" means-
(i). afactory or any other place or premises ofproduction or manufacture of the
excisable goods;
(ii) a warehouse or any other place or premises wherein the excisable goods
have been permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises
from where the excisable goods are to be sold after their clearancefrom thefactory,
from where such goods are removed;'

8. CBEC, vide its Circular No. 988/2/2014-Cx dated 20.10.2014, clarified the phrase

'place of removal'. The relevant extracts are enumerated below:

(5) It may be noted that there are very well laid rules regarding the time when
property in goods is transferredfrom the buyer to the seller in the Sale of Goods Act,
1930 which has been referred at paragraph 17 of the Associated Strips Case (supra)
reproduced belowfor ease of reference ­

17. Now we are to consider thefacts of the present case as to find out when did the
transfer ofpossession of the goods to the buyer occur or when did the property in the
goods pass from the seller to the buyer. Is it at the factory gate as claimed by the
appellant or is it at the place of the buyer as alleged by the Revenue? In this connection
it is necessary to refer to certain provisions of the Sale of Goods ct, 1930. Section 19
of the Sale of Goods Act provides that where there is. a contract for the sale of specific
or ascertained goods theproperty in them is.transferred to the buyer at such time as the
parties to the contract intend it to be transferred. Intention of the parties is to be
ascertained with reference to the terms of the contract, the conduct of the parties and
the circumstances of the case. Unless a different intention appears; the rules contained
in Sections 20 to 24 are provisions for ascertaining the intention of the parties as to the
time at which the property in the goods is to pass to the buyer. Section 23 provides that ·
where there is a contract for the sale of unascertained or future goods by description
and goods of that description and in a deliverable state are unconditionally
appropriated to the contract, either by the seller with the assent of the buyer or by the
buyer with the assent of the seller, the property in the goods thereupon passes to the •
buyer. Such assent may be expressed or implied and may be given eUher. before or after
the appropriation is made. Sub-section (2) of Section 23 further provides that where, in
pursuance of the contract, the seller delivers the goods to the buyer or to a carrier or
other bailee (whether named by the buyer or not) for the purposes of transmission to
the buyer, and does not reserve the right of disposal, he is deemed to have
unconditionally appropriated the goods to the contract. "

(6) It is reiterated that the place of removal needs to be jl.4u~'lll of
provisions of Central Excise Act, 1944 read with provisions ofthe.saleofdhMe
1930. Payment of transport, inclusion of transport char es ijagepaief@Go

; by8
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insurance or who bears the risk are not the relevant %gyilerations to ascertain the
place of removal. The place where sale has taken place or when the property in goods
passes ji·om the seller to the buyer is the relevant consideration to determine the place
of removal.

9. Subsequently, CBEC vide its Circular No. 999/6/2015-Cx dated 28.2.2015, further

clarified that 'place of removal' in case of a manufacturer-exporter would be the

Port/ICD/CFS. The relevant extracts are reproduced below:

6. In the case of clearance ofgoodsfor export by manufacturer exporter, shipping bill
is filed by the manufacturer exporter and goods are handed over to the shipping line.
After Let Export Order is issued, it is the responsibility of the shipping line to ship the
goods to theforeign buyer with the exporter having no control over the goods. In such a
situation, transfer of property can be said to-have taken place at the port where the
shipping bill is filed by the manufacturer exporter and place of removal would be this
Port/lCD/CFS. Needless to say, eligibility to CENVAT Credit shall be determined
accordingly.

10. A combined reading of the notificationNo. 41/2012-ST dated 29.6.2012, along with

the clarifications issued by the Board on the term 'place of removal' and the insertion of its

Q definition into the CENVAT Credit Rules, 2004, clearly leads to a'conclusion that the

rebate under notification ibid, is to be granted by way of refund of service tax paid on the

'specified services', which are received by an exporter of goods and used for export of

goods. The 'specified services' in the case of excisable goods are those taxable services

that have been used beyond the 'place of removal', for the export of the said goods and

which are not mentioned in sub-clauses (A), (B), (BA) and (CY of clause (1 of rule (2) of

the CENVAT Credit Rules, 2004. Of course, these refunds are subject to other conditions

mentioned in this notification.

11. Although in the aforementioned refund orders, the refund sanctioning authority, i.e.

Assistant Commissioner has clearly held that the impugned services, the refund of which

have been claimed, were rendered beyond the 'place of removal'; yet the review order on

0 the other hand going by the two clarifications issued by the Board on 'place of removal' "

[mentioned in paras 9 & 10 above] has contended that the services were not 'specified

services' as they were not rendered beyond the place of removal, and therefore the refunds

sanctioned in instant case were erroneous.

12. Subsequently, vide Section 160 of the Finance Act, 2016, read with the tenth

schedule, clauses (A) and (B) of Explanation contained in notification No. 41/2012-ST

dated 29.6.2012, were retrospectively amended for the period 01.07.2012 to 02.02.2016.

3772

#a',

t

160. (I) The notification of the Government of India in the Ministry of Finance
(Department of Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under
section 93A of the Finance Act, 1994 granting rebate of service tax paid on the taxable
services which are received by an exporter of goods and usedfor export of goods, shall
stand amended and shall be deemed to have been amended retrospectively, in the manner
specified in column (2) of the Tenth Schedule, on andfrom and up to the corresponding
dates specified in column (3) of the Schedule, and accordingly, any action taken or
anything done or purported to have taken or done under the said noti cation as so

Section 160 ibid is reproduced below:
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amended shall be deemed to be, and always to have been, for all purposes, as validly
and effectively taken or done as if the said notification as amended by this sub-section
had been in force at all material times. 2) Rebate of all such service tax shall be g anted
which has been denied, but which would not have been so denied had the amendment
made by sub-section (1) been in force at all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the
claim of rebate of service tax under sub-section (2) shall be made w1th111 the per10d of
one month from the date of commencement of the Finance Act, 2016.'

THETENTHSCHEDULE
(See Section 160)

Notification No Amendment Period of effect of
- amendment

G.S.R.519 (E), dated In the said notification, 1st day ofJuly 2012 to
29" June 2012 in the explanation 2"day February,
[No.41/2012-Service a) in clause (A), for sub-clause 2016.
Tax, dated 29" June, (i), thefollowing sub-clause
2012} shall be substituted and shall (both days inclusive)

be deemed to
have been substit uted,
namely.:
(i)in the case of excisable

Igoods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their export;";
(b) clause (BJ shall be

omitted.

0

13.

(i)

The effect of the aforementioned retrospective amendment brought into vide

in the case of excisable goods, taxable services that have been used beyondfactory or any
other place or premises ofproduction ofmanufacture of the said goods, for their exports; "

o

Finance Act, 2016 in notification. No. 41/2012-ST dated 29.6.2012 - is that the amended

portion of the notification under consideration would appear as follows:
(A) "specified services" means -

14.

(ii) in the case ofgoods other than (i) above, taxable services usedfor the export of said goods;
but shall not include any service mentioned in sub-clauses (A), (BJ, (BA) and (CJ of clause ..
(I) of rule (2) of the CENVATCredit Rules, 2004;

(B) -----stands omitted.

The impact of the aforementioned retrospective amendment is that 'specified

services' would now mean taxable services that have been used beyond the factory gate or

any other premises or place of production. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for refund

under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the effect of

the aforementioned retrospective amendment is that any taxable service used beyond the

factory gate or place or premises of production of manufacturing, ~wo]J.tl-.~ecified ..

servi~~s' as per noti.ficati_on supra, and would thus be eligible~t;~~,,~,0~;d other \

cond1t10ns of the not1ficat10n are met. "'-"r ''i ·._' '1 ~'>= 2a #$7
8 "2& s".> $··,-. ¢

k A+we%°reea
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15. With this change in the legal situation brought into effect by the retrospective

amendment, the grounds mentioned in the departmental appeal that the services concerned

were rendered upto the place of removal, port being the place of removal - become

extraneous. There is no doubt that these services were rendered beyond the factory or anyI

other place or premises of production of manufacture of the said goods, and therefore the

departmental appeals fail.

.#E-
Conunissioner (Appeal-I),

Central Excise, Ahmedabad.

16. In view of the above findings, I reject the departmental appeal. The appeal stands

disposed of accordingly.

4 ­...§ l-lER(AP

•tu

#i
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Mis Golf Ceramics Lt.,
Mehsana Becharji Road, At & PO Balol,
Dist Mehsana
Gujarat/

Copy to:-

BY R.P.A.D.

Date: 21/10/2016
Attested by

.2ls!
Superintendent (Appeal-I)
Central Excise,
Ahmedabad.

0

1. The Chief Conunissioner ofCentral Excise, Alunedabad.
2. · The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Conunissioner, Central Excise (System), Alunedabad-III
4.he Assistant Conunissioner, Central Excise, Mehsana Division.
~ Guard file. .

6. P.A.
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